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REASONS FOR JUDGMENT

FREEMAN J.:
OVERVIEW:
[1]

Mr. S. is charged with one count of driving with a blood alcohol level in excess of

80 mg of alcohol in 100 ml of blood and impaired driving.
[2]
[3]

The alleged offence date is September 20, 2018.
With respect to the offence of over 80, the defence seeks the exclusion of the

breathalyzer results on the following basis:
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1. The demand was not made immediately upon the formation of the
requisite suspicion and this breached s. 8 and 9 and 1 0(b) of the Charter,
2. The arresting officer did not have reasonable and probable grounds to
arrest Mr. S. for the offence of driving with an excess amount of
alcohol in his body.

[4]

With respect to the charge of impaired driving, the defence states that the evidence

is not sufficient to prove the offence beyond a reasonable doubt.
[5]

The following issues are not in dispute:
a) Mr. S. was the operator of a motor vehicle observed by Jimmy Bien hart who
followed it to where it stopped on Skegby Crescent in the City of Brampton.
b) There did not appear to be any language issues but nevertheless, Mr. S. was
provided rights to counsel in Punjabi at the station.

c) Breathalyzer readings taken at 11 :48 p.m. and 12:09 a.m. yielded truncated
results of 160 mg of alcohol in 100 ml of blood.

d) The evidence of Rachelle Wallage, a toxicologist with the Centre of Forensic
Sciences was that at the time of driving, Mr. S. was operating his motor vehicle
with between 160-200 mg of alcohol in 100 ml of blood.

[6]

The Offence of "Over 80"

i)

Evidence of the Officers at the scene- PCs Lancaster and D'Souza and
Kells:

[6] PC Lancaster was the first officer responding to the 911 call placed by the civilian, Mr.

Blenhart. He located Mr. S's motor vehicle at 9:47 p.m. outside a residence at 114 Skegby
Road. After a brief conversation with Mr. Blenhart, where he was directed to
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Mr. S. who was by the front of the residence, he approached Mr. S. and advised him
that there had been a complaint made about his driving.
[7]

As Cstl. Lancaster and Mr. S. made their way back to the road, Cstl. D'Souza

arrived on the scene. Cstl. D'Souza noted his arrival time at 9:47 p.m.
[8]

Cstl. D'Souza spoke briefly to Mr. Blenhart who identified Mr. S. as the driver of the

motor vehicle. Cstl. D'Souza immediately approached Mr. S. and Cstl. Lancaster and
advised Mr. S. that they were investigating a possible impaired driver. The officer agreed
that Mr. S. was detained while they were investigating the drinking and driving
investigation and was not free to leave. The time of detention was therefore approximately
9:48 p.m.
[9]

Cstl. D'Souza asked Mr. S. if he had anything to drink and Mr. S. replied that he

had 2-3 glasses of Jamieson's whiskey one hour earlier. Although he could not smell
alcohol on Mr. S., Cstl. D'Souza used his flashlight and noted that Mr. S. had red, blood
shot eyes. After learning that Mr. S. had consumed alcohol within the past hour, he formed
the suspicion that he may have been driving with alcohol in his body.

[1 O] Cstl. Lancaster requested Mr. S's Driver's Licence-which he retrieved from his motor
vehicle. Both during the walk to the car as well as while they were at Mr S's car, Cstl
Lancaster could smell a strong smell of alcohol on Mr. S's breath. Cstl. D'Souza did not
smell alcohol on the breath of Mr. S. The officer attributed this to a strong wind, although
I note, this officer was also responsible for the transport of Mr. S. to the police division
where I would have thought a strong smell of alcohol would have been observed.
[11]

Thereafter, either Cstl. Lancaster or Cstl. D'Souza requested an Approved

Screening Device ("ASD") over the radio and were advised someone would attend with
one. Cstl. D'Souza acknowledged that he could not say if he asked, or was told, how long
it would take the ASD to arrive.
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[12]

Although Cstl. D'Souza did not note the time of suspicion, he agreed that he formed

the suspicion shortly after speaking to Mr. S. and he was detained within one minute. The
officer testified he would have formed the suspicion before, or at, 9:51 p.m. and it could
have been anywhere from 9:49 - 9:51 p.m.
[13]

Although the officer knew he was to provide the ASD demand at the time he formed

the suspicion, he could not recall what occurred in the period of time between when he
formed the suspicion and when he made the demand. Accordingly, there is no evidence
before the court as to why the demand was not made at the time the suspicion was
formed.
[14]

Cstl. Kells was dispatched to bring an ASD at 9:52 pm and arrived on scene at

10:01 p.m. Cstl. Kells had tested that ASD at the start of her shift and found it to be in good
working order. She gave the ASD to Cstl. D'Souza but neither she nor Cstl. D'Souza could
recall if any information was provided regarding its working condition.
[15]

At 10:05 p.m., after Cstl. D'Souza demonstrated how to use the device, Mr. S. blew

into the device which registered a fail and he was then arrested for driving with an excess
amount of alcohol.. After handcuffing Mr. S., he was searched before being placed in the
rear of the police cruiser. His rights to counsel were provided from 10:10 p.m.-10:14 p.m.
No explanation was given for the delay between 10:05 p.m. when Mr.
S. registered a fail and was handcuffed, and the commencement of the rights to counsel
at 10:10 p.m.

[16]

In response to whether he wished to call a lawyer, Mr. S. replied, "I don't know

anyone." However, Cstl. D'Souza also testified that Mr. S. requested to speak to a
paralegal named Baljinder Dulay, although he could not recall where, or when, he received
this name. Nonetheless, a message was left for Mr. Dulay at 11 :02 p.m. The officer then
called duty counsel at 11 :08 p.m. and Mr. S. spoke to duty counsel until 11:30 p.m.
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ii)

The Issues:
a)

[17]

Timing of the ASD Demand:

The evidence of Cstl. D'Souza regarding the timing of the demand and reasons for

the delay was less than satisfactory, no doubt owing, at least in part, to the fact that he
was in his first year of employment as a police constable.
[18] Cstl. D'Souza could not say how long he had been interacting with Mr. S. before he

formed his suspicion. The officer testified that upon his arrival, he spoke briefly with Mr.
Blenhart before speaking to Mr. S. and the suspicion would have been formed after he
learned that Mr. S. had been consuming alcohol; information that he had gained within a
brief period of time after arriving on scene.
[19]

Cstl. D'Souza could not recall if the ASD was requested before or after he made

his suspicion at 9:56 p.m. Clearly, the only reasonable inference is that Cstl. D'Souza
intended to administer an ASD at the time he requested an ASD be brought to the scene.
It follows therefore, that he formed his suspicion before the call for the ASD was made at
9:51 p.m. I find that the reasonable suspicion was formed prior to the request for the ASD
and this would have been at or around 9:50 p.m.
[20]

Therefore, there was a delay of at least 6 minutes between the forming ·of the

suspicion and the making of the demand.
[21]

Cstl. D'Souza was not able to explain why the demand was not made forthwith

after he formed the requisite suspicion and as such, there is no evidence of unusual, or
indeed any, circumstances that required the officer to delay making the demand.

iii)
[22]

The Position of the Parties:
The Crown argues that that any consideration as to whether s. 254 (2) and the

forthwith requirement was complied with requires a consideration of the total time
between the formation of the suspicion and the taking of the sample.
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[23]

The Crown relies on a number of cases where the court declines to find a breach

notwithstanding a failure to make the demand forthwith after a reasonable suspicion is
formed that the driver has alcohol in his or her body: R. v. Hancock, [2001] OJ No. 5007,

R. V. Dallago, [2001] O.J. No. 5683, R. V. Spiering, [2002] OJ 4278, R. V. Bishun, [2004]
O.J. No. 4827, R. v. Wackernagel, [2004] OJ No. 5543, and R. v. Walker, [2007] OJ No.
1423.
[24]

As Spiering, supra, is a decision of the Superior Court of Justice sitting as a

Summary Conviction Appeal Court, it is binding on this Court.
[25] The defence submits that there was a breach of Mr. S's Charter rig�ts once the

reasonable suspicion was formed but the officer failed to read the demand.
[26]

The defence has provided equally binding decisions that hold that in the ordinary

course, the demand must be made immediately upon the formation of the requisite
suspicion and a failure to do so may lead to a breach of some combination of ss. 8, 9,
10(a) and 10(b) of the Charter. R. v. Vinoharan, [2009] O.J. No. 4037 (Ont. SCJ), R. v.
Fildan, [2009] O.J. No. 3604 (Ont. SCJ) and R v Kerr, [2010] OJ No 2222, (affirmed [2011]
O.J. No. 6142, (Ont. SCJ) .

iv)
[27]

The Law:
In my view, the weight of the authority from both the Supreme Court of Canada

and the Ontario Court of Appeal supports the principle that where there are no exigent
circumstances, and no suitable explanation proffered for the delay, the failure to provide
a demand immediately upon suspicion does result in a breach of ss. 8 and 9 of the
Charter, and may also breach ss. 10(a) and (b) of the Charter.
[28]

The demand must be made immediately upon suspicion that the driver has alcohol

in his or her blood: R. v. Woods, [2005] 2 SCR 205, at para 14-15 and R. v. Quansah,
[2012] O.J. No. 779, 2012 ONCA 123, 286 C.C.C. (3d) 307.
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[29]

In R. v. George, [2004] O.J. No. 3287, the Court summarized the governing legal

principle at paras. 26-33 as follows:

26. Ultimately, this appeal requires a determination of the legitimacy of a s. 254(2)
demand where the roadside breath test cannot be administered immediately. In my
view, that determination is made by recourse to this court's jurisprudence in R. v.
Cote (1992), 70 C.C.C. (3d) 280 and R. v. Latour (1997), 116 C.C.C. (3d) 279.
27. Before turning to Cote and Latour, it is useful to recall the parameters
established by the decisions of the Supreme Court of Canada in this matter. To
begin, it is accepted that where a roadside breath demand is made, the driver is
detained and his or her s. 10 rights under the Charter are prima facie triggered.
However, if the demand is validly made pursuant to s. 254(2) of the Criminal Code
in that it is made "forthwith", the police officer need not advise the detainee of his
or her s. 10(b) rights because, although s. 254(2) violates s. 10(b), it is a reasonable
limit prescribed by law and justified under section 1 of the Charter. See R. v.
Thomsen (1988), 40 C.C.C. (3d) 411 (S.C.C.).
28. It is also accepted that if a roadside demand is made and a sample is not
provided "forthwith" because the approved screening device is not readily
available, the demand is not valid and does not justify a failure to provides. 10(b)
rights. See R. v. Grant (1991), 67 C.C.C. (3d) 268 (S.C.C.).
29. Based on Grant, it is understood that to be "forthwith", the demand must be
that the detainee provide a sample after "a brief period of detention", if not
"immediately".
30. In R. v. Cote (1992), 70 C.C.C. (3d) 280 (Ont. C.A.), this court established a
test by which it can be determined whether a given demand, when not made
"forthwith'', qualifies as having been made within s. 254(2).
31. In Cote, an officer demanded that a detainee provide a sample under s. 238(2).
The officer, who did not have a screening device in his vehicle, drove the detainee
to a police detachment where such a device was located. The drive took nine
minutes. Once at the detachment, the detainee was told to wait until the device was
readied. Five minutes later, the officer again demanded that the detainee provide
a breath sample. The detainee declined to do so. The officer charged him with
failing to comply with his demand. At no point during the delay was the detainee
informed of his right to counsel.
32. Justice Arbour, on behalf of the court, held that in the circumstances of that
case, the demand to provide a sample after a delay of fourteen minutes did not
qualify as a demand made within the confines of s. 238(2). She explained at pp.
284-85 that:
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In this case, it took approximately nine minutes to drive the accused to the
police detachment. Once he arrived at the detachment, he was required to wait
in a place where telephones were readily available and where contact with
counsel could easily have been accommodated. As Le Dain J. observed in
Thomsen at p. 420:
That there is to be no opportunity for contact with counsel prior to
compliance with as. 234.1(1) demand is, in my opinion, an implication of
the terms of s. 234.1(1) when viewed in the context of the breath testing
provisions of the Criminal Code as a whole.
33. If the accused must be taken to a detachment, where contact with counsel
could more easily be accommodated than at the side of the road, a large
component of the rationale in Thomsen disappears. In other words, if the police
officer is not in a position to require that a breath sample be provided by the
accused before any realistic opportunity to consult counsel, then the officer's
demand is not a demand made under s. 238(2)...

[30]

In R. v. MacMillan, (2013) 114 O.R. (3d) 506, at paras. 32- 33, Justice Rosenberg

stated:

32. Be that as it may, the Supreme Court of Canada in Woods and this court as
recently as 2012 in have held that "forthwith" requires that the demand be made
as soon as the officer has formed the requisite grounds to make the demand; the
justifiable delay does not seem to be tied to the fact that the motorist is detained.
33. In Quansah, the Crown had argued for an expansive definition of the forthwith
requirement that the demand would be valid if "the sequence of events between
the police officer forming grounds to make an ASD demand, and the detainee
responding to the demand, occurs faster than the time in which the detainee
realistically could consult with counsel" (at para. 15). Speaking for the Court,
LaForme J.A. rejected this interpretation. He held, at para. 35, that the opportunity
to consult with counsel is not the only criterion for assessing whether the forthwith
requirement has been met. LaForme J.A. went on to set down five things a court
must consider in determining whether the demand was made forthwith. His second
point is set out at para. 46:
Second, the demand must be made by the police officer promptly once he
or she forms the reasonable suspicion that the driver has alcohol in his or
her body. The immediacy requirement, therefore, commences at the stage
of reasonable suspicion.
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[31]

Justice Rosenberg continued at para. 35 in MacMillan, supra:
In my view, greater flexibility in the forthwith requirement can be tolerated where
the suspect has not been detained between the time the officer forms the grounds
and when the officer makes the demand. After all, the primary factor driving the
need for immediate action is the avoidance of a lengthy detention while a
detainee is deprived of the right to consult counsel.

[32]

In unusual circumstances "forthwith" may be given a more flexible interpretation

than its ordinary meaning construed strictly would suggest: see Woods, supra at para. 43
and MacMillan, supra at paras. 35 and 37-39.
[33]

In Quansah, the Court was considering the forthwith requirement in the context of
'

'

a delay in waiting for an ASD to arrive. JA. LaForme, at para . 45-49, stated:
45 In sum, I conclude that the immediacy requirement in s. 254 (2) necessitates
the courts to consider five things. First, the analysis of the forthwith or immediacy
requirement must always be done contextually. Courts· must bear in mind
Parliament's intention to strike a balance between the public interest in eradicating
driver impairment and the need to safeguard individual Charter rights.
46 Second, the demand must be made by the police officer promptly once he or
she forms the reasonable suspicion that the driver has alcohol in his or her body.
The immediacy requirement, therefore, commences at the stage of reasonable
suspicion.
47 Third, "forthwith" connotes a prompt demand and an imm·ediate response,
although in unusual circumstances a more flexible interpretation may be given. In
the end, the time from the formation of reasonable suspicion to the making of the
demand to the detainee's response to the demand by refusing or providing a
sample must be no more than is reasonably necessary to enable the officer to
discharge his or her duty as contemplated by s. 254(2).
48 Fourth, the immediacy requirement must take into account all the
circumstances. These may include a reasonably necessary delay where breath
tests cannot immediately be performed because an ASD is not immediately
available, or where·a short delay is needed to ensure an accurate result of an
immediate ASD test, or where a short delay is required due to articulated and
legitimate safety concerns. These are examples of delay that is no more than is
reasonably necessary to enable the officer to properly discharge his or her duty.
Any delay not so justified exceeds the immediacy requirement.
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49 Fifth, one of the circumstances for consideration is whether the police could
realistically have fulfilled their obligation to implement the detainee's s. 1 O(b) rights
before requiring the sample. If so, the "forthwith" criterion is not met.

R v Quansah, [2012] OJ No 779, 2012 ONCA 123, 287 OAC 383, 92 CR
(6th) 1, 2012 CarswellOnt 2569, 286 CCC (3d) 307, 101 WCB (2d) 461
[34]

As noted, a number of cases have determined that where a demand has not been

made forthwith upon the formation of the requisite suspicion, a breach of ss. 8, 9,
10(a)and 10 (b) occurs, See R. v. Vinoharan, [2009] O.J. No. 4037 (Sup. Ct.), R v Kerr,
[201O] OJ No 2222, (affirmed [2011] O.J. No. 6142) , R. v. Boeje, [1995] O.J. No. 4948,

R. v. Megahy, (2007) 233 CCC (3d) 142 (Alta. C.A.), R. v. John [2012] O.J. No. 3567, R.
v. Hancock, [2019] O.J. No. 1469 and R. v. Steele, 2014 ONCJ 583.
v)

Application:

vi. In this case, Mr. S was detained at 9:49 p.m., which coincides; within 1 minute,
of the time that Cstl. D' Souza formed the suspicion that Mr. S was driving with alcohol in
his body. However, the demand was not made until approximately 6 minutes after the
formation of this suspicion. No explanation was given for the delay.
[36]

Given my findings that the officer failed to make a demand forthwith in accordance

with section 254(2), there was no reason for the suspension of any Charter rights and the
detention of Mr. S became arbitrary, the breath samples that were subsequently seized
constituted a breach of his s.8 Charter rights and he should have been provided his rights
to counsel.
[37]

With respect to the rights to counsel, there is another component to consider,

namely, the further delay between 9:56 p.m. and the arrival of the ASD at 10:02 p.m.
While some delay in waiting for the arrival of the ASD is acceptable, the total delay in this
case, commencing at 9:49 p.m. and ending when the ASD was ready for a sample was 13
minutes during a time when Mr. S was detained and Cstl. D'Souza, through his

- 11 -

failure to make the demand at 9:49 p.m., was acting outside the requirements of s. 254(2)
and therefore, there was no justification for the suspension of his Charter rights.
[38] Specifically, Mr. S. should have been provided his rights to counsel upon detention at

9:49 p.m. There was thus a delay of 21 minutes from the time of detention until the
provision of rights to counsel at 10:10 p.m. The failure to do so resulted in a breach of
hiss. 10(b) rights.
[39] In considering whether there was sufficient opportunity to contact counsel, I note that

when Cstl. D'Souza called duty counsel at 11 :08 p.m., Mr. S. spoke to duty counsel until
11 :30 p.m. Given that Mr. S. had a cell phone at the scene, there may indeed have been
sufficient time from 9:49 p.m. until 10:05 p.m. when the ASD was·ready to accept a
sample, to contact counsel.

b) The Basis of the Arrest was the failed ASD:
[40]

I next consider whether there was a legal basis for the arrest of Mr. S.

[41]

Cstl. D'Souza. testified that as there were no signs of impairment aside from the

bloodshot eyes and the admission of alcohol consumption. The officer testified that he
relied on the results of the ASD to form the grounds that Mr. S. was driving with an
excess amount of alcohol in his blood.
i)
[42]

The Law:
An officer is authorized to make a demand for a sample of breath pursuant to s.

254 (3) of the Criminal Code where such officer has reasonable grounds to believe, that
the suspect has, within the preceding three hours, committed an offence under s. 253 of
the Criminal Code due to the consumption of alcohol.
[43]

The belief must be based on reasonable and probable grounds. R. v. Cooper

(1993), 46 MVR (2d) 231 at paras. 12-14.
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[44]

There is both an objective and subjective component to the determination of

whether there are reasonable and probable grounds to demand a breath sample under
s. 254 (3) of the Criminal Code.
[45]

The issue of whether the officer's belief was objectively reasonable requires an

assessment of whether it was reasonable for him or her to believe that the ASD was
functioning properly, see: R. v. Jennings, [2018] OJ No, 1460, at para 12.
[46]

Therefore, what is required, is that the officer administering an ASD have a

reasonable belief that the device is properly calibrated and in working order before relying
on a "fail" to form the grounds to arrest a driver for driving with an alcohol limit over the
legal limit, see: R v. Bernshaw, at paras. 59-60, 83; R. v. Topaltsis (2006), 34 M.V.R. (5th)
27 (Ont. C.A.) at paras. 7 and 9.
[47]

If an officer cannot rely on the accuracy of the ASD test results, those results

cannot assist the officer in determining whether there were reasonable and probable
grounds to arrest a driver and demand a subsequent breath test: R. v. Einarson, [2004)
OJ No. 852 , para 14.

ii)
[48]

The Evidence and Application:

When Cstl. D'Souza received the device from Cstl. Kells, he could not recall if he

asked her if she had checked the calibration of the device. Although Cstl. D'Souza did
check the settings for the last accuracy and calibration test, this was done after the test
was administered.
[49]

Prior to administering the test, Cstl. D'Souza performed a self-test and passed.

[50]

When asked what the different results were that could be obtained with an ASD,

Cstl. D'Souza testified that a reading from 0-49 is a pass; 50-79 is a "warn" and 3 day
suspension and above 80 or 90 is fail.
[51)

He testified that 0.08 mg of alcohol per 100 ml of blood is the criminal limit.
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[52]

If the device registered a fail, Cstl. D'Souza testified that this meant that the person

is driving above the legal limit of alcohol. When asked what this was, he testified that it
could be above 80, above 90, and he did not know "if its above 79 or above 90."
[53] When Mr. S. registered a fail, the officer arrested him as he believed Mr. S. had above

the legal limit of alcohol in his system.
[54]

The officer's evidence was confusing, to say the least, with respect to what blood

alcohol level would yield a fail result. However, the important point is that the officer had
the belief that a fail meant Mr. S. was driving with an alcohol level above the legal limit.
[55] When considering what information Cstl. D'Souza had to rely on that the machine was

working properly, the only information available to the officer was that he himself passed
the test. Based on the officer's evidence, this meant that the device was accurately able to
discern that he had between 0-49 mg of alcohol in 100 ml of blood. In my view, this is not
sufficient to establish the officer's belief that the machine was in proper working order.
[56] There is no evidence that the officer took any other steps to ensure that the machine

was in proper working order prior to administering the test and relying on the results to
arrest Mr. S. A simple question posed to Cstl. Kells regarding any checks that she had
done on the machine would have readily provided the officer with the information that she
had checked the machine earlier in her shift. Alternatively, the officer could have checked
the calibration and accuracy of the device prior to administering the test or at the least,
prior to arresting Mr. S.

[57] Because Cstl. D'Souza took no steps, aside from a self-test prior to administering the

ASD, he lacked an objectively reasonable belief that the device was in proper working
order and properly calibrated when he relied on the fail yielded by the ASD to arrest Mr.
S. Therefore, without any other grounds to arrest Mr. S., aside from the results
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of the ASD, the officer lacked reasonable and probable grounds at the time he arrested
Mr. S. As such, the arrest constituted a breach of Mr. S's s. 9 Charter rights.
[58]

Further, as I cannot find that Cstl. D'Souza possessed a reasonable belief that the

machine was operating properly, he could not rely on the fail result to make a demand
pursuant to s. 254 (3). As such, the subsequent search in the form of the breathalyzer
tests taken at the division resulted in a breach of Mr. S's s. 8 Charter rights.

8. S. 24(2) of the Charter:
[59]
71:

The test under s. 24 (2) was set out in in R. v. Grant, [2009] 2 S.C.R. 353 at para.
.

.

When faced with an application for exclusion under s. 24(2), a court must assess and
balance the effect of admitting the evidence on society's confidence in the justice system
having regard to: (1) the seriousness of the Charter-infringing state conduct (admission
may send the message the justice system condones serious state misconduct), (2) the
impact of the breach on the Charter-protected interests of the accused (admission may
send the message that individual rights count for little), and (3) society's interest in the
adjudication of the case on its merits.

i)
[60]

The Seriousness of the Conduct:
In this case, there were multiple breaches of the Charter and specifically ss. 8, 9,

and 1 0(b). It is trite law that multiple breaches renders the conduct more serious.
[61]

Cstl. D'Souza exhibited a lack of knowledge regarding the proper investigation of a

drinking and driving offence and the limits of his police powers as well as the Charter rights
of Mr. S that had the potential to become infringed upon.
[62]

With respect specifically to s. 10(b), although Cstl. D'Souza understood that rights

to counsel were to be provided immediately upon arrest, he was unsure of when such
rights are to be provided when a person is detained. The officer was able to say that if a
person was to be detained for a period of time, rights to counsel should be provided.
However, the officer was unable to specify what period of time except it should be done
"very soon".
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[63]

When asked specifically about when rights to counsel were to be provided when

an officer made a demand for an ASD sample but did not have the device, the officer
testified that rights to counsel were to be provided if they were to be detained for a "lengthy
period of time." Notwithstanding he was a relatively new officer, Cstl. D'Souza could not
recall what his training taught him in this regard.
[64]

Cstl. D'Souza had no explanation for why rights to counsel were not provided prior

to the arrival of the ASD. He acknowledged with the benefit of hindsight, and perhaps
experience, he would in future cases, read the rights to counsel while waiting for an ASD
to arrive if he did not know when one would indeed arrive.
[65]

Cstl. Lancaster testified that there is no need to read rights to counsel following a

demand for an ASD where the device is not present. When asked, Cstl. Lancaster could
not recall training regarding the rights to counsel when the ASD is not pre�ent.
[66] Cstl. Lancaster recognized that after the demand, Mr. S was detained and rights to

counsel were to be provided "as soon as practicable or possible". Although dispatch
advised that an officer was bringing an approved screening demand to the scene, Cstl.
Lancaster could not recall if he was told how long this would take.
[67]

Further, Cstl. D'Souza understood that the demand was to be made forthwith upon

the formation of the suspicion, he had no explanation for why he failed to do this nor the
reason for the delay.
[68]

Once the ASD was brought to the scene the officer failed to take reasonable steps

to ensure that it was in proper working order and properly calibrated.
[69] Although not taken with any malice, I cannot determine that the officers, and in
particular, Cstl. D'Souza, were acting in good faith. Good faith errors must be reasonable
and must be non-negligent: see R. v. Buhay, 2003 sec 30; [2003] 1 S.C.R. 631, at paras.
59-64 and R. v. Mann, 2004 sec 52; [2004] 3 S.C.R. 59, at para. 55.
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[70]

The requirement to issue a demand after the suspicion is formed goes back over

25 years. Indeed Cstl. D'Souza was aware of this requirement but had no explanation for
his failure to make the delay at the time he formed his suspicion.
[71]

Similarly, with the need for an officer to ensure that he or she has reasonable and

probable grounds to effect an arrest, given that the power to arrest is one of the most
fundamental tasks an officer engages in, is also based on well entrenched law.
[72]

Cstl, D'Souza's actions, and to a lesser degree the actions of Cstl. Lancaster

showed a troubling lack of knowledge of how to properly conduct a drinking and driving
offence within the parameters of s. 254 and an officer's obligations to ensure Charter
rights were respected throughout the course of the investigation. The actions were
.
.
negligent when measured against the well-established law in the area of arrest powers,
and the law surrounding the use of an ASD.
[73]

Further, in this case, as noted in R. v. MacMillan 2019 ONSC 3560 at para. 43, an

arbitrary detention continues beyond roadside and through the detention at the police
station.
[74]

ii)

The seriousness of the breaches favours the exclusion of the evidence.

The Impact of the Breaches on Charter protected rights:

[75]

As noted, there were multiple breaches in this case including ss. 8, 9 and 10(b).

[76]

With respect to section 8, this breach resulted in a warrantless search of Mr. S

that was not authorized by law. I am aware of R. v. Jennings, 2018 ONCA 260, 45 C.R.
(7th) 224, at paras. 29-31., stating that breath tests constitute a minimal impact on the
privacy rights of an accused.
[77]

However, with respect to the s 9 breach, Mr. S was firstly detained without the

demand being made and this constituted an arbitrary detention. He was thereafter
arrested without the requisite reasonable and probable grounds, thus continuing the
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arbitrary detention which lasted from 9:49 am until his release at 2:19 a.m. This was
clearly not an arbitrary detention of short duration.
[78] Further, Mr. S was not provided his rights to counsel until 21 minutes after his

detention, which deprived him of the right to obtain legal advice. I note that he had a cell
phone. Although the call to duty counsel took 22 minutes at the station, this call was made
at 11 :08 p.m., almost 1.5 hours after the timeframe in which Mr. S, had he been given his
rights to counsel as required, could have been calling duty counsel.

[79]

I adopt the words of J. Harris in MacMillan, supra, at para 74:

From a functional perspective, legal advi_ce would have informed the appellant that
because of the delay, the ASD demand was invalid and compliance was not legally
required. Justice Monahan emphasized this in R. v. Nithiyananthaselvan, 2016
ONCJ 426, 361 C.R.R. (2d) 224, at para. 72 (also see R. v. Vijayam, 2010 ONCJ
537, 5 M.V.R. (6th) 256, at para. 25). The absence of this advice had a crucial
impact on the appellant. There was a cause and effect relationship between the
breach of the right to counsel and the obtaining of the evidence used to convict the
appellant. This substantially increases the impact of the breach: R. v. Grant (2009)
at paras. 122, 137.

[80] It is clear that the breaches had a-serious and sustained impact on Mr. S. The impact

of the breach strongly favours exclusion in this case. ·
iii)
[81]

The Third branch- Adjudication on the Merits:
Society clearly has an interest in the adjudication of a drinking and driving case on

the merits. Clearly, breathalyzer results are essential to an assessment of the Crown's
case on the merits. A trial judge should not be too hasty to reach a conclusion to exclude
highly reliable evidence which is essential to found a conviction. Such a conclusion should
only be reached when the factors of the seriousness of the breach and the impact on the
Charter protected interests, alone or in combination, are serious.
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[82]

As noted in the recent case of R. v. Mohammed, 2020 ONCA 9 at para. 22:
"However, in all of the circumstances of this case, the public interest in adjudication
on the merits is outweighed by the seriousness of the breaches of Charter rights
and their impact on the appellant's protected interests. The police misconduct was
extremely serious. It involved the significant violation of not one but several
constitutional rights, all governed by well-established caselaw. Admitting the
evidence connected to these breaches would bring the administration of justice into
disrepute in the long term, despite the lawfulness of the search of the appellant's
car and its connection to evidence that might have been discovered lawfully in any
event.

[83] Cstl. D'Souza failed to properly follow the law as required by s. 254 (2), which led to

numerous Charter breaches. Such failings led to Mr. S being detained, firstly, for

.

.

a period of time without the provision of his rights to counsel and thereafter, arbitrarily
detained for a lengthy period of time and required to submit to breath tests. In my view,

.

whil. e society has a strong interest in the adjudication of this case on its merits, the longterm repute of the administration of justice requires the exclusion of the breathalyzer
results taken during this investigation.
iv)

Conclusion:

[84] The results of the breathalyzer, and the evidence of the toxicologist which stems from

the breathalyzer readings is therefore excluded. It follows that Mr. S must be acquitted of
one count of driving with an excess level of alcohol in his blood.

C. Impaired driving:
[85]

The evidence relied upon to support the charge of impaired driving consists largely

of the observations of Jimmy Blenhart, who observed the driving, as well as the evidence
of Cstl. D'Souza and Lancaster.

a) The Evidence:
i) Jimmy Blenhart:
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[86] On September 20, 2018, Mr. Blenhart had exited the 410 highway onto Williams

Parkway when he observed a motor vehicle, later identified as being operated by Mr. S,
weaving along the Williams Parkway and hitting the curb 4-5 times. He then followed the
motor vehicle and observed it take a sharp left onto Kennedy going south. He observed
the driver slowing his motor vehicle and then speed up several times and saw some
swerving, although not as bad as what he observed on Williams Parkway.
[87] Mr. Blenhart then observed Mr. S to make a wide right turn onto Linkdale where he hit

the curb a few more times. As he continued following the motor vehicle, and was in
contact with 911, he observed the motor vehicle make a right turn on Skegby Crescent
and·it started slowing and speeding up a few times as well as hitting a few curbs before it
came to a stop.

[88] He observed a male identified as Mr. S leave the motor vehicle and walk to a side gate

of a house before he returned to the front of the house. When the police arrived, Mr.
Blenhart pointed Mr. S to the officer.

[89] Mr. Blenhart spent a total of 3-4 minutes observing Mr. S while he was operating the

motor vehicle over a distance of approximately 3 km.

[90] Mr. Blenhart saw no signs of impairment when Mr. S exited the motor vehicle or

walked towards and around the residence.
[91]

Although Mr. Blenhart described the motor vehicle as a green Nissan, it was clear

from the evidence of the officers that it was a Green Honda Accord. Mr. Bienhart testified
that he could not see the Honda logo on- the back of the motor vehicle, but he knew he
was following a small green compact vehicle.

[92]

I found Mr. Blenhart to be a credible witness. He readily acknowledged limitations

in his evidence for example, acknowledging that it was dark out, he was too far away to
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make out the model of the motor vehicle and he could not see the address on the house
that Mr. S pulled in front of.

[93]

These limitations of course, speak to reliability of some of his observations due to

lighting conditions and distance. However, his evidence was that he was close enough to
observe the driving and a motor vehicle is more visible and readily viewed than a small
item such as the model of a car or an address on a residence. I note that his evidence
was not seriously challenged during cross-examination, notwithstanding that he made
both a 911 call as well as provided a statement to the police on August 18, 2018.
Accordingly, I find his observations of the driving reliable.
iii)

The Officers:

[94]

In addition to the driving evidence, Cstl. D'Souza and the breath tech, Cstl. Wood,

noted red blood shot eyes, although this was not noted by Cstl. Lancaster, I accept the
evidence of Cstl. D' Souza as he was able to notice Mr. S's eyes through the use of a
flashlight, bearing in mind that it was dark out. Additionally, this evidence is confirmed by
the evidence of Cstl. Wood, the breath tech who observed Mr. S's eyes with the benefit of
the lighti_ng in the breath tech room.
[95] Additionally, Mr. S's breath had an odour of alcohol as noted by Cstls. Lancaster and

Wood.
[96]

The evidence of the officers, standing alone, is evidence only of the consumption

of alcohol.
b) Analysis of Impairment:
[97]

Any degree of impairment from alcohol or drug, ranging from slight to great, results

in criminal consequences, Regina v Stellato, 12 OR (3d) 90, [1993] OJ No 18.
[98]

What the evidence amounts to is 3-4 minutes of poor driving over a distance of

almost 3 km, the odour of alcohol on the breath and red, bloodshot eyes.
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[99] What is absent from this case is the following: slurring or speech impediment,

coordination issues and comprehension difficulties. Mr. S had no difficulty walking,
retrieving his driver's licence, complying with the officer's requests and speaking. Cstl. D'
Souza spent a considerable period of time with Mr. S, from 9:49 p.m. until the completion
of the breathalyzer tests at 12:18 a.m. and concedes that he notes no signs of impairment
other than what was observed on the scene, namely red, watery bloodshot eyes. The
Crown concedes that the breath room video shows no signs of impairment. Cstl. D'Souza
was again in the company of Mr. S at approximately 2:23 a.m. when he was served with
documents relating to the investigation. At no time were any additional signs of impairment
not�d.
[100] The absence of indicia of impairment is not necessarily fatal to the Crown's ca.se.
As stated by J. Durno in R. v. Kumric, [2006] O.J. No. 4886 at para. 23:
While in virtually every impaired driving prosecution the arresting officer or civilians
give evidence about the "usual signs of impairment"; slurred speech, unsteadiness
on the feet, bloodshot eyes etc., there is nothing to prevent a trial judge from finding
guilt in their absence. The trial judge is required to look at all of the evidence and
determine if the Crown has established the offence to the degree of certainty
required in a criminal prosecution. Where there are no or few overt signs of
impairment, a trial judge .could conclude that their absence led to a reasonable
doubt because of the absence of evidence. R. v. Lifchus (1997), 118 C.C.C. (3d) 1
at para. 36 and 39. That is not the same as saying that the absence of overt signs
must lead to a reasonable doubt.

[101] As I accept the evidence of Mr. Blenhart and the officers' testimony regarding the
presence, and absence, of indicia of impairment, I have poor driving and evidence of
consumption. Although the observations of Mr. Bien hart of Mr. S's driving were made
over a relatively short distance and for a limited duration of 3-4 minutes, there were a
number of erratic driving maneuvers in this short period. The observations of Mr. Bien hart
strongly suggests Mr. S's ability to operate a motor vehicle was impaired, at least slightly,
by the consumption of alcohol. However, given that Cstl. D' Souza was in the company of
Mr. S for almost 3 hours and noted no signs of impairment other than
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blood shot eyes, I am not able to conclude that the only reasonable inference to be drawn
from the driving is that Mr. S was impaired by alcohol.
[102] Although the driving was suspiciously poor, the Crown has failed to prove beyond
a reasonable doubt that it was unequivocally the result of impairment by alcohol. The fact
that immediately following the driving, Mr. Blenhart observed Mr. S exit his motor vehicle
and walk without any difficulty, and the complete absence of any other of the classical
signs of impairment while in the company of Cstl. D'Souza for several hours, with the
exception of blood shot eyes, leaves me with a reasonable doubt that Mr. S was driving
while impaired.

Released: 24 04 2020

Justice J. Freeman

